


— 
os 


Egcek 5-84 Ils 


Paint 


2s BBs 
weeeee.t® 





XUM 





Vol. 96 


CENTRAL LAW JOURNAL 


255 





—_ 





Central Law Journal 


St. Louis, August 5, 1923 














VALUATION OF PUBLIC UTILITY 
PROPERTY FOR RATE-MAKING 
PURPOSES 


Suppose that A bought a piece of real 
estate in 1914, for which he paid $5,000. 
Five years later it has increased in value 
to $10,000. If A should be deprived of his 
property, his loss would be $10,000, not 
$5,000. If he devotes this property to a 
public use, he is entitled to a fair return 
on its value. Though devoted to a public 
use, this property is privately owned, and 
by owning it A is worth $10,000. If dur- 
ing those years the property, instead of in- 
ereasing in value, had depreciated by fifty 
per cent, then A would have been worth 
only $2,500, and entitled to earn a fair re- 
turn on that value. This is the law relat- 
ing to the valuation of property for rate- 
making purposes. 

The United States Supreme Court, in 
State of Missouri ex rel. Southwestern Bell 
Telephone Co. v. Public Service Commis- 
sion, decided May 21 last, lays down this 
rule. 

The rule has been often reiterated that a 
utility company is entitled to a return 
upon the present value of its property, 
rather than on its original cost. This is 
said to involve the elimination of all prop- 
erty not necessarily used and _ useful, 
whether such surplus property consists in 
using more equipment than is necessary, 
or in using property which originally cost 
more, or will cost more, to reproduce, or is 
more valuable than the service warrants 
(P. U. R. 1923A 30). 

It has been declared that fair present 
value of property cannot be determined by 
the abnormally high prices following war 
(P. U. R. 1920A 1). However, the proba- 
ble continuange of abnormally high prices 





must be considered, because the longer 
high prices continue the less abnormal they 
become.- And increased prices on account 
of war conditions should be considerd, but 
should not be taken as the sole criterion or 
controlling element in a valuation for rate- 
making (P. U. R. 1923B 450). 


There has been some criticism of the 
Supreme Court’s recent decision, one news- 
paper entitling an editorial devoted to the 
subject as ‘‘A Puzzling Decision,’’ and says 
that the Court ‘‘in so deciding seems to 
cloud the whole system of valuation with 
uncertainty’? The criticism is not well 
founded. The public are apt to think that 
the investment basis has been the gener- 
ally accepted method of ascertaining values 
for rate-making purposes, while it has not. 

In the case of Smyth v. Ames (169 U. S. 
466, 547), decided in 1897, the Court de- 
clared that, ‘‘What the company is entitled 
to ask is a fair return upon the value of 
that which it employs for the public. con- 
venience. ’’ 


In the ease under discussion, the Court 
said: ‘‘It is impossible to ascertain what 
will amount to a fair return upon prop- 
erties devoted to public service without giv- 
ing consideration to the cost of labor, sup- 
plies, ete., at the time the investigation is 
made. An honest and intelligent forecast 
of probable future values made upon a 
view of all the relevant circumstances, is 
essential. If the highly important element 
of present costs is wholly disregarded such 
a forecast becomes impossible. Estimates 
for tomorrow cannot ignore prices of to- 
day.’’ 

As a practical proposition, present re- 
placement value is more easily ascertained, 
generally, than original cost. In 1913 
Congress passed the Valuation Act (Sec- 
tion 19a of the Interstate Commerce Act), 
which directed the Interstate Commerce 
Commission to make a variety of related, 
though quite separate investigations. It is 
said by good authority (Vanderblue & Bur- 
gess, Railroads—Rates—Service—Manage- 
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ment, pp. 341, 342) that it was soon ap- 
parent that the largest place in the Com- 
mission’s investigation was to be occupied 
by the cost of reproduction appraisal. To 
get really significant figures of original 
cost, except for isolated pieces of property, 
or recent installations or extensions, was 
found quite impossible. Cost of reproduc- 
tion figures, on the other hand, because 
built up wholly anew, could be presented 
with convincing array of detail. 


Another point, not to be passed without 
consideration, is that this property, though 
devoted to public use, is privately owned. 
The private owners own alike the original 
and the increased value. In the instant 
ease the Court said that, ‘‘It must never be 
forgotten that while the State may regu- 
late with a view to enforcing reasonable 
rates and charges, it is not the owner of the 
property of public utility companies and 
is not clothed with the general power of 
management incident to ownership.’’ So, 
in State Public Utilities Commission ex rel. 
v. Springfield Gas and Electrie Co. (291 
Ill, 209, 234), the Court said: 

‘‘The commission is not the financial 
manager of the corporation and it is not 
empowered to substitute its judgment 
for that of the directors of the corpora- 
tion; nor can it ignore items charged by 
the utility as operating expenses unless 
there is an abuse of discretion in that 
regard by the corporate officers.’’ 


“If the property, which legally enters 
into the consideration of the question of 
rates, has increased in value since it was 
acquired, the company is entitled to the 
benefit of such inerease’’ (Wilcox v. Con- 
solidated Gas Co., 212 U. S. 19, 41, 52). 
‘‘The property is held in private owner- 
ship and it is that property, and not the 
original cost of it, of which the owner may 
not be deprived without due process of 
law’’ (The Minnesota Rate Cases, 230 U. 
S. 352, 454). 





NOTES OF IMPORTANT DECISIONS 


TAXICAB A COMMON CARRIER.—Where 
defendant owned 28 taxicabs used for convey- 
ing passengers in a city, had a general Office 
from which they were dispatched to convey 
passengers from one place to another, and 
were operated pursuant to a regular rate ap- 
plied to the number of miles traveled, registered 
on a taximeter, and responding to plaintiff's 
request to the general office, a taxicab was 
dispatched for her use from its stand at a rail- 
road depot, public policy requires that it be 
classed as a common carrier. Anderson vy. 
Yellow Cab Co. (Wis.), 191 N. W. 748. 


“In order to constitute a public convey- 
ance a common carrier, it is not necessary 
that it come within the definition of a public 
utility so as to be subjected to the rules and 
regulations of a public utility commission. 
Newcomb v. Yellow Cab Co., Public Utility 
Reports 1916B, page 985. To constitute the 
conveyance a common carrier it is not neces- 
sary that it should move between fixed ter- 
mini or even upon fixed routes. Parmelee v. 
Lowitz, 74 Ill. 116, 24 Am. Rep. 276; Pen- 
newill v. Cullen, 5 Har. (Del.) 238. It has 
also been held that fixed charges are not an 
essential attribute of a common carrier of 
goods. Jackson Architectural Iron Co. v. 
Hurlbut, 158 N. Y. 34, 52 N. E. 665, 70 Am. 
St. Rep. 432. 

“Under the trend of modern judicial deci- 
sions it appears that the great weight of 
authority is in favor of holding a taxicab 
like that in the instant case as a public 
carrier.” 


STATUTORY LIEN FOR REPAIRS TO 
AUTOMOBILE ORDERED BY BUYER NOT 
VALID AGAINST CONDITIONAL SELLER.— 
The lien given by the Indiana Motor Vehicle 
Lien Act, for charges for repairs on an auto- 
mobile, is not valid against the conditional 
seller of the automobile or his assignee, in the 
absence of authority given by him to the con- 
ditional buyer to contract for the repairs, and 
especially where the conditional sale contract 
expressly provided the buyer should have no 
right or authority to create any lien. So held 
by the Appellate Court of Indiana, in Madison 
Remedial Loan Assn. v. Wells, 137 N. E. 769. 
It does not appear whether the conditional 
sale contract was recorded or not, and conse- 
quently it is to be assumed that it was not. 


The following is taken from the Court’s 
opinion, written by Justice Enloe: 


. 
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“In the recent case of Atlas Securities Co. 
v. Grove (Ind. App.), 137 N. E. 570, this court 
had occasion to review the authorities bear- 
ing upon the question now under considera- 
tion. In that case we held that the condition- 
al vendee could not, as against the condi- 
tional vendor, or his assignee of such con- 
ditional contract of sale, in the absence of 
authority in that behalf, create ariy lien 
which would be superior to the rights of 
such vendor, or his assignee. In this case 
there is no finding that Cunningham had any 
authority, express or implied, from the ap- 
pellant, to have said work done and to pur- 
chase said supplies and repairs. On the con- 
trary, there is a finding that, by the express 
terms of the contract under which said ma- 
chine was sold, it was provided that the pur- 
chaser should have no right or authority ex- 
press or implied, to create any lien upon said 
property; and it was further found that by 
said sale contract the seller should make, at 
the buyer’s expense, such repairs as he might 
deem necessary. 


“Upon the authority of the case of Atlas 
Securities Co. v. Grove, supra, we hold that 
the appellees were not, under the facts found, 
entitled, as againsts the appellant, to assert 
liens against said automobile and to have the 
same foreclosed.” 


STATUTE IMPOSING 10 PER CENT PEN- 
ALTY FOR DELAY IN PAYING WAGES 
HELD INVALID.—A statute of Indiana requir- 
ing an employer to make payment at least twice 
a month of all wages earned up to the time 
of payment, and imposing a penalty of 10 per 
cent of the unpaid wages for each day they 
remain unpaid after they become due, as liqui- 
dated damages, is held by the Supreme Court 
of that state, in Superior Laundry Co. v. Rose, 
137 N. E. 761, to be invalid as denying the em- 
ployer the equal protection of the law, and 
as depriving him of his property without due 
process of law. We quote at considerable 
length from the opinion of the Court on this 
important question: 


“It is further complained that the pro- 
visions of the statute which denounce a pen- 
alty of 10 per cent of the unpaid wages for 
each day they remain unpaid after they be- 
come due under the provisions of the statute, 
‘as liquidated damages’ for the failure to pay 
them at the time prescribed, denies the em- 
ployer the equal protection of the law, and 
deprives him of his property without due 
process of law. In this contention we think 
counsel are correct. Under the provisions 
of this statute, if wages should be demanded 


1 





by an employee which the employer denies 
owing or claims to have paid, the lapse of 
10 days consumed in negotiation or litigation 
will double the debt, and each succeeding 
10 days will add to it as much as was owing 
in the first place. The fact, if it be a fact, 
that the employee has demanded more than 
is due him will not prevent the actual debt 
from doubling. Neither will a good-faith be- 
lief on the part of the employer that he has 
paid all that was due. If he should delay 
payment for 90 days, he would owe 10 times 
the original debt, even though suit had not 
yet been commenced. 


“The penalty is not proportioned to the 
amount of wages withheld, but is without limit 
as to the time during which if shall continue 
to accumulate, or as to the total amount. 
This is not ‘equal protection of the law,’ nor 
does it afford the employer ‘due process of 
law,’ but arbitrarily deprives him of prop- 
erty by threatening such dire consequences 
if he shall litigate a claim for wages and not 
be entirely successful that he may fear to 
refuse a demand, even though convinced that 
it is unfounded and unjust. Ex parte 
Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. 
Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 
764; State v. Crawford, 74 Wash. 248, 133 
Pac. 590, 46 L. R. A. (N. S.) 1039; South- 
western T. & T. Co. v. Danaher, 238 U. S. 
482, 35 Sup. Ct. 886, 59 L. Ed. 1419, L. R. A. 
1916A, 1208; Cotting v. Kansas City S. Y. 
Co., 183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92. 


‘A statute (although in terms opening the 
doors of the Courts to a particular litigant) 
which places upon him as a penalty for a 
failure to make good his claim or defense a 
burden so great as to practically intimidate 
him from asserting that which he believes to 
be his rights, is when no such penalty is in- 
flicted upon others, tantamount to a denial of 
the equal protection of the laws.’ Cotting v. 
Kansas City S. Y. Co., 183 U. S. 7%, 101, 22 
Sup. Ct. 30, 39 (46 L. Ed. 92), per Mr. Jus- 
tice Brewer. 

‘It may * * * be said that when the 
penalties for disobedience are by fines so 
enormous and imprisonment so severe as to 
intimidate the company and its officers from 
resorting to the courts to test the validity of 
the legislation, the result is the same as if 
the law in terms prohibited the company from 
seeking judicial construction of laws which 
deeply affect its rights.’ Ex parte Young, 209 
U. S. 123, 147, 28 Sup. Ct. 441, 52 L. Ed. 714, 
13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764. 

“A penalty of one dollar for each day pay- 
ment was delayed, not exceeding double the 
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amount of the wages due, and a reasonable 
attorney fee, in case of a failure to pay for 
labor within 10 days after demand (Acts 


1887, c. 12, p. 14, § 4), was held to be con- 


stitutional; the Court saying: 

‘The amount of damages allowed to be as- 
sessed, however, can in no event exceed dou- 
ble the amount of the wages due the em- 
ployee. The statute in this respect is rea- 
sonable and the amount of the exemplary 
damages assessed can neither be said to be 
excessive nor oppressive.’ Seelyville Coal, 
ete., Co. v. McGlosson, 166 Ind. 561, 569, 77 
N. E. 1044, 1047 (117 Am. St. Rep. 396, 9 
Ann. Cas. 234). 


“But the statute challenged in the case at 
bar does not limit the penalty to $1 per day, 
nor limit the total amount of recovery in 
any way. And we think the penalties which 
might be assessed under its provisions may 
be, and in this case really are, excessive and 
oppressive. For the reasons stated, we hold 
that the statute is unconstitutional, so far as 

. it seeks to impose a penalty for the nonpay- 
ment of wages.” 


AUTOMOBILE COLLISION INSURANCE— 
COLLISION WITH EMBANKMENT.—Where 
automobile, in an effort to avoid running into 
another vehicle, sweerved sharply, causing the 
rear end to skid off the highway pavement and 
strike sidewise the soft ground of a field with 
sufficient force to crush the rear wheel and 
cause the car to overturn, held by the Appellate 
Court of Indiana, in Hoosier Mutual Auto. Ins. 
Co. v. Lanam, 137 N. E. 626, that recovery was 
precluded under policy compensating for colli- 
sions, but providing that contact with the 
roadbed or “the side thereof” was not a col- 
lision. 

“The fact, as averred, that the car skidded 
off the cement part of the road, onto the 
ground which was at the point of union 
level with the cement thereby, crushing 
a wheel and causing the car to turn over. 
does not constitute a collision within the 
fair meaning of the insurancé contract. If 
the wheatfield was within 5 feet of the con- 
crete roadbed, it must have been at least 
13 feet within the highway, for the high- 
way was 60 feet wide, 30 feet on each side 
from the center. The car had skidded so 
that its front end was to the south and its 
rear wheels about 5% feet off the roadbed. 
Then the front of the car must have been 
on the roadbed, and the rear on the sides 
thereof. Any other construction would 
make meaningless the words “the sides 





thereof,” as used in the policy. The accident 
is not covered by the terms of the policy. 
The following authorities, though not direct- 
ly in point are instructive: Wettengel y. 
United States “Lloyds,” 157 Wis. 433, 147 N. 
W. 360, Ann. Cas. 1915A, 626; Southern Cas- 
ualty Co. v. Johnson (Ariz.) 207 Pac. 987; 
Rouse v. St. Paul, etc., Ins. Co., 203 Mo. 
App. 603, 219 S. W. 688; Gibson v. Georgia 
Life Ins. Co., 17 Ga. App. 43, 86 S. B. 335; 
Moblad v. Western Indemnity Co. (Cal. App.) 
200 Pac. 750; Stuht v. U. S., ete., Guaranty 
Co., 89 Wash. 93, 154 Pac. 137.” 


MISTAKE IN NUMBER OF AUTOMOBILE 
NO DEFENSE TO RECOVERY OF INSUR- 
ANCE.—The case of Caldwell v. City of New 
York Ins. Co., 245 S. W. 602, decided by the 
Kansas City Court of Appeals (Missouri) , holds, 
in an action on a fire insurance policy cover- 
ing second-hand automobiles, that the fact 
that the automobile was insured by the wrong 
number did not constitute a defense; the mis- 
take being brought about through no fault of 
the insured, but on account of the agent’s 
failure to get the corréct information from 
a third party. On this point we quote from 
the Court’s opinion as follows: 


“Defendant insists that plaintiff cannot 
recover under these facts because the policy 
did not describe the property destroyed; that 
plaintiff should have brought suit for 
reformation of the policy. This, possibly, 
would have been necessary if there had been 
any dispute in the record as to the identity 
of the property insured, and defendant was 
claiming at the trial that it did not insure 
the automobile destroyed. See Sanders v. 
Cooper, 115 N. Y. 279, 22 N. E. 212, 5 L. R. 
A. 638, 12 Am. St. Rep. 801; Collins v. Ins. 
Co., 44 Minn. 440, 46 N. W. 906. In the 
latter case the facts are not sufficiently de- 
veloped to show whether defendant was or 
was not claiming that it had insured differ- 
ent property from that destroyed. Although 
this case is cited by the defendant, we do not 
think it altogether in point for this reason. 
In the case at bar there was no claim what- 
ever that the policy was not intended to cover 
the automobile destroyed; the only claim 


being that it was insured by the wrong num-. 


ber. This mistake was brought about 
through no fault of plaintiff, but on account 
of the fact that the agent failed to get the 
correct information. We think there is no 
merit in the point.” : 
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SHOULD THE CONGRESS RULE? 
By Eugene McQuillin.* 


Early in the last century a certain type 
of public men started the agitation that the 
courts were wrongly usurping power in 
passing upon the constitutional validity of 
acts of the Congress. Then the claim was, 
and has often since been, made that under 
our system the Congress alone is authorized 
to determine the public policies of the gov- 
ernment. Recently in public addresses 
eertain national legislators have advocated 
an amendment to the Constitution forbid- 
ding any interior federal judge from set- 
ting aside a law of Congress on the ground 
that it is unconstitutional, and further 
that, if the Supreme Court assumes to de- 
cide any law unconstitutional, or by inter- 
pretation undertakes to assert a public 
policy at variance with the statutory 
declaration of Congress, the Congress may 
by repassing the law nullify the action of 
the court; in short, recall the decision. 
The proposed amendment, it is clear, con- 
templates a government quite different 
from the representative system created by 
its framers, the system consistently adhered 
to up to the past two or three decades, and 
the system as it has ever appeared to 
American and European thinkers and 
statesmen as late as the past generation. 


That the full meaning of this proposal 
may be understood it is only necessary to 
examine briefly the fundamental princi- 
ples and practices of our method of gov- 
ernment from the beginning. Such exam- 
ination will disclose where the ultimate 
power of government as it now exists is 
vested and to what extent the people rule. 


At present, in theory at least, ours is a 
government of universal free citizens. Un- 
til the adoption of the Nineteenth Amend- 
ment to the Constitution of the United 
States females were excluded from voting. 
Up to that time, notwithstanding our proud 


*Address before The Society of St. Louis Authors, 
Oct. 25, 1922. 





claim, as a matter of fact, our government 
did not rest upon the consent of the 
governed. 


Permit me to go a bit afield to observe 
what you all believe that a political society 
to be of value to the individuals who com- 
pose it and a potential factor in advancing 
civilization must have within itself ele- 
ments of growth, a creative faculty, both 
energetic and productive—the capacity of 
progress. In a government like ours, 
where every citizen is said to be a thinker, 
worker, ruler, these essentials must come 
from the people. In order that the citizens 
generally may participate with benefit to 
society they, of course, must possess the 
necessary equipment—knowledge, under- 
standing, enlightenment and proper stand- 
ards or ideals—and moreover, they must 
manifest a desire to aid and serve. With 
desire and essential equipment it is need- 
less to say the improvement of human so- 
ciety is limitless. Unselfish, efficient serv- 
ice for the nation, state and community 
should, we all agree, supersede wealth, in- 
terest, mere time-serving or demagoguery 
which the history of the human race 
plainly discloses have been in all ages and 
among all peoples potent deterrents to 
honest, efficient and progressive adminis- 
tration. Without such service there can be 
no true advancement in government, but 
progress therein must continue to halt and 
stumble. 

But instead of first giving proper atten- 
tion to this indispensable matter, many 
advocate that to enable our citizens to re- 
tain their birthright and rule in fact as 
well as in theory, in nation, state and com- 
munity, irrespective of capacity, or how 
they rule, radical changes in our funda- 
mental framework of government are nec- 
essary. I may pause to say that whoever 
becomes familiar with the movements of 
the human race will know that government 
has ever traveled a thorny path; that 
monarchies, oligarchies, republics and 
democracies have been born in turmoil, 
functioned in strife and passed away like 
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a tale that is told. In the early days of 
our formative period, and in the years pre- 
ceding the Civil War, constant and vigor- 
ous assaults on our fundamental political 
principles and practices were often heard. 
The chief point of attack was directed 
against the judicial department, the de- 
partment that has always refused to be 
moved by noisy declamation and popular 
clamor. After the period of Reconstruc- 
tion, apart from the usual agitations, and 
sometimes bitterness of struggles of politi- 
eal parties, our marvelous economic and 
industrial prosperity and expansion 
claimed the energies of our people, and in 
the main, rendered them reasonably obe- 
dient to governmental action. Two and a 
half decades ago the question was once 
more raised in all seriousness, Do the peo- 
ple rule? 


These assaults, from time to time, upon 
our institutions and laws assumed a variety 
of forms, ranging from attacks on the leg- 
islative and: executive departments, na- 
tional, state and local, to the courts, fed- 
eral and state. In the twenty-five inter- 
vening years new constitutions, new char- 
ters of freedom, the recall of judicial de- 
cisions and making the world safe for 
democracy have been gravely demanded. 
In the meantime, in obedience to vigorous 
and never ceasing demand, to help them 
rule the people have been given in many 
states and communities the power of direct 
legislation by the initiative and referen- 
dum, and also the power of recall and 
direct nominating of their public servants. 
All governmental action, as far as possi- 
ble, these militant citizens urge, must be 
exercised directly by the people themselves, 
as it is no longer safe to trust representa- 
tives. In primitive society, of course, 
direct rule of the people prevails. Sucn 
was the government of the village com- 
munity, of the Aryans on the plains of 
Asia, of the early Teutons, as described in 
the pages of Tacitus and Caesar, and of 
the Anglo-Saxons in ancient Britain. But 
we are not a primitive people; ours is a 





highly complex industrial civilization. Our 
continued prosperity is dependent on the 
skill and mastery, the knowledge which js 
power, that belongs to the men and women 
who have trained intellects, the initiative, 
the grasp of the great domestic and foreign 
problems, by the right solution of which, 
our nation lives and advances to higher 
and better standards. 


In our system of government the term 
‘*the people’ means a body politic, a cor- 
porate unit forming a compact organized 
society and acting as a political entity by 
and through representatives who consti- 
tute for the time being the Publie Author. 
ities to whom is confided the duty of carry- 
ing out the Sovereign Will of the society, 
either in making, executing or construing 
the rules and regulations comprehensively 
termed Laws. When any given action is 
taken by Public Authority, in theory, ‘‘the 
people’’ are present and consent thereto. 
In brief, the right of sovereignty, or the 
ultimate power of government, is in the 


people, not, however, as so many distinet - 


individuals, but in their political capacity 
only. The colonists who by revolution 
severed the bond which connected them 
with England asserted the doctrine that 
no law can come into force without the 
consent of the governed; and in the United 
States, apart from direct vote on candi- 
dates for office, on state constitutions and 
municipal charters and amendments there- 
to, and the initiative and referendum 
operating in many states and communities, 
the consent is by and through the legally 
constituted authorities. ‘‘The sovereignty 
when traced to its source must be found in 
the man.’’+ No public officer, or aggrega- 
tion of officers, or department of govern- 
ment, either national, state or local, is om- 
nipotent. The Congress, the national 
executive and judicial branches are each 
restricted to the powers conferred and 
those permitted to be conferred by Sover- 
eign Will as written in the Constitution. 
a” Chisholm v. Georgia, 2 Dall. (2 U. S.), 419 
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The powers of the officers and departments 
of the several state governments are in like 
manner restricted. ‘‘The people,’’ there- 
fore, are the supreme law-givers, law-inter- 
preters and law-administrators, that is, the 
supreme law-making, law-interpreting and 
law-enforeing power resides in the people. 


Whatever’ the people of the United 
States as a, whole enact in the form of a 
constitution is binding throughout their 
dominion. The United States Constitution, 
Laws of the United States made in pursu- 
ance thereof and treaties made under its 
authority constitute the ‘‘supreme law of 
the land.’’? The acts of the Congress must 
conform to the Constitution; and the state 
constitutions, state statutes, local ordi- 
nances and by-laws, emanating as they do 
from subordinate authority, must conform 
to the supreme law. It thus follows that if 
the enactment of the Congress conflict with 
the Constitution, or if legislative acts of 
any state, or of a subordinate body thereof, 
are at variance with the supreme law, or the 
constitution of the state where the legisla- 
tion called in question was passed, they are 
void from the beginning. Power is in the 
judiciary to declare them of no force, and 
under our system it is settled doctrine that 
the exercise of such power is the perform- 
ance of a duty imposed by implication 
upon the courts rather than a control by 
the judiciary of the legislative branch of 
government. Courts in pronouncing a 
legislative act invalid, or in effect, no law, 
instead of exercising discretion, or the per- 
sonal will of the judge or judges, merely 
declare the Sovereign Will of the people 
of the nation or of a state as the court de- 
termines it to exist in the Supreme Law of 
the land, or the organic law of the par- 
ticular state. ‘‘Courts are the mere instru- 
ments of the law and can will nothing. 
When they are said to exercise discretion 
it is a mere legal discretion, a discretion to 
be exercised in discerning the course pre- 
scribed by law; and when that is discerned 
it is the duty of the courts to follow it. 

(2) U. 8. Const. Art. VI ' 





Judicial power is never exercised for the 
purpose of giving effect to the will! of the 
judge’’; always for the purpose of giving 
effect to the will of the people as expressed 
in the law. (Chief Justice Marshall) .* 
As Mr. Justice Story said in the Dart- 
mouth College case: ‘‘It is not for the 
judge to listen to the voice of persuasive 
eloquence or popular appeal. We have 
nothing to do but pronounce the law as we 
find it, and having done this, our justifica- 
tion must be left to the impartial judg- 
ment of our country.”’ 


From the Constitution and law—treaty, 
statute, common law, judicial decisions, and 
to some extent, the history and traditions 
of our people—the judge learns the Sov- 
ereign Will of the people which is the 
Supreme Law and applies it to the facts 
of the given case, and accordingly by vir- 
tue of court judgment that will is enforced. 
‘* As our constitutions are superior to our 
legislatures so the people are superior to 
our constitutions. ’’* 


The operation of the Supreme Law, the 
Sovereign Will of the people through and 
by their agency established by them for 
this purpose—the Judicary—may be illus- 
trated: One department of government, 
legislative or executive, may contend that 
the Constitution means thus and so, and 
the opponents may claim that it means the 
contrary. Let it be supposed that the de- 
partment has acted in accordance with its 
view, as the Congress in passing a law, and 
such action is brought into question in a 
lawsuit properly ‘instituted. The court in 
deciding the question presented in the case 
does not assume control of such branch of 
government; it merely discovers what the 
Supreme Law is applicable to the facts of 
the case before it for decision. It may hold 
the act of such department illegal, and) in 
so doing it would be merely keeping the 
department within the Supreme Law. Nor 


(3) Osbourn v. Bank of U. S., 9 Wheat, 738, 866. 
(*) James Wilson, Elliott’s Debates, vol. 2, p. 
32. 
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ean the executive department exceed its 
constitutional authority.5 


I@ should be noted that with the discre- 
tion vested in the executive department or 
officer and the method of its exercise courts 
have no jurisdiction, and hence, cannot 
interfere.® 


And as to legislation, for example, 
whether wise or unwise, prudent or im- 
prudent, the courts cannot pass upon since 
this is within legislative discretion. Again, 
strictly political matters are beyond the 
jurisdiction of the courts. In brief, as to 
measures exclusively of an executive, legis- 
lative or political nature courts have no 
jurisdiction. Finally, with the time, speed, 
manner, nature or policy of governmental 
movement the courts have nothing to do, 
but judicial duty in the field under review, 
_in every case properly presented for judg- 
‘ment, is confined strictly to keeping the 
machinery of government from passing be- 
yond the orbit circumscribed by the people 
in the Constitution. 


The obligation to discover and apply the 
Supreme Law, or Sovereign Will of the 
people, imposed upon the judiciary, as is 
well known,‘is a distinctly American doc- 
trine, and constitutes our greatest single 
contribution to the cause of free govern- 
ment. Never before in all history had there 
been put upon any court the responsibility 
of enforcing obedience on the part of the 
legislative and executive branches to the 
Constitution. 


‘*There was no precedent in ancient or 
modern judicial history, before these cases 
were decided, which warranted a court in 
asserting such a principle, and it was diffi- 
eult for men trained under the English 
system of jurisprudence to conceive the 
idea that a mere court should assume the 
prerogative of setting aside alaw enacted 
by the legislature and approved by the 
executive.’’ Rogers, Introduction to ‘‘Con- 


(5) Little v. Barreme, 2 Cranch 170; United 
States v. Lee, 106 U. S. 196. 


(6) See Commercial Cable Co. v. Burleson, 250 
U. 8S. 360. 





stitutional History as Seen in American 
Law,’’ p. 10. 

‘‘The power of the Judiciary to prevent 
either the state legislature or Congress 
from overstepping the limits of the Con- 
stitution is the very greatest refinement in 
social policy to which any state of circum. 
stances has ever given rise, or to which any 
age has ever given birth.’’ Lord 
Brougham, quoted in Carson, History of 
the Supreme Court, p. 15. 


Thus because of the solid rock upon 
which our political society rests the people 
by their own original creation, namely, the 
Judiciary representing and acting for 
them, protect and preserve their funda- 
mental principles of government from 
which their laws and institutions have de- 
veloped and from which their dominating 
ideals and continuing purpose constantly 
spring. This sound conception stands out 
in strong contrast to a government entirely 
responsive to the whims and passions of 
the hour—a government sufficiently elastic 
to be controlled by the swiftly shifting 
tides of fancy, of mere opinion, of never 
ceasing propaganda, of interested classes, 
or of aggressive minorities. As Webster 
once declared ‘‘government by tumultuous 
assembly is impossible.’’ Destroy the 
judicial power to preserve our foundation 
stone and to protect public law and private 
rights and the government as established 
and as we know it passes from our sight. 


In considering the broad scope of the 
rule of the people, it should be constantly 
emphasized that the national government is 
a government of restricted powers. The 
Constitution itself places an express limita- 
tion upon the Federal Authority in these 
words: ‘‘The powers not delegated to the 
United States by the Constitution, nor pro- 
hibited to it by the states, are reserved to 
the states respectively, or to the people.’ 
The government of the United States, 
therefore, can claim no powers which are 
not granted to it by the Constitution, and 
as expressed by Mr. Justice Story, as a 

(7) U. 8. Const., Amendment, Art. X. 
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rule of construction, the powers actually 
granted must be such as are expressly 
given, or given by necessary implication.*® 


From this brief examination of our plan 
of government it is quite clear that the 
proposition involves fundamental princi- 
ples. The protection guaranteed by the 
Constitution which has operated bene- 
ficially for more than one hundred and 
thirty years and which has rendered our 
nation the most stable among the nations 
of the earth is to be abandoned, and here- 
after all of the rights of the citizen to life, 
liberty and property are to be committed 
to the keeping of the Congress. That is to 
say, the Congress is to be the voice, the 
hand, the universal, the omnipotent power 
of government. As a reason for this com- 
plete reversal in governmental action the 
proposition asserts that the United States 
Supreme Court from the beginning has 
been, and is now, guilty of judicial usurpa- 
tion of authority in passing upon the con- 
stitutional validity of legislation of Con- 
gress, and thus protecting the life, liberty 
and property of the citizen against impair- 
ment and destruction from hasty, unwise, 
unconstitutional legislation. To support 
this positiom it declares that Congress has 
the unfettered power to determine the 
policies of the government. This declara- 
tion, as we have seen, departs from the fact 
and the truth. Even to those who have the 
slightest knowledge of our system, it is 
needless to say that the right of Congress 
to determine public policies is restricted to 
appropriate legislation within the limits of 
the Constitution. In our government no 
department or officer is vested with un- 
limited power. All public officers, in like 
manner as the citizen, must be obedient to 
the supreme law of the land. 

It is thug clear that the proposed amend- 
ment is entirely revolutionary. It asks for 


af” Martin v. Hunter, 1 Wheat (14 U. S.), 504, 


United States v. Williams, 194 U. S. 295; Gordon 
v. United States, 117 U. S. 705, and Adams v. 
Storey, 1 Paine 79, explaining reservation of 
powers to the states and the people as meant by 
the 10th amendment. 


(9) Railway Company v. McGuire, 219 U. S. 565. 





a change in the whole theory and practice 
of our government from the earliest days. 
It was not the purpose or intent of the 
Constitution to vest in Congress unlimited 
power; in fact, that was strictly avoided. 
Limited, carefully enumerated legislative 
powers only were granted to Congress. In 
no event can Congress legislate on subjects 
not embraced in the grant of authority. 
All other powers are reserved to the states 
and the people. We gave the world the 
first example of a free people, the powers of 
whose public servants were limited to those 
matters confided to them by a written Con- 
stitution. ‘Under the proposed constitu- 
tional amendment, the Congress is to be 
given power to recall the decisions of the 
Supreme Court. If a law passed by Con- 
gress is held unconstitutional by the Su- 
preme Court the Congress is to have power 
to re-enact such law and make it the su- 
preme law of the land. The will of Con- 
gress is to be the sole sovereignty of the 
nation, the opposition of the people to the 
contrary notwithstanding. The sovereignty 
of the people is to be supplanted by the 
sovereignty of Congress. An act of Con- 
gress, moreover, may interfere with or even 
destroy the life, liberty or property of an 
individual, and all courts of the United 
States are powerless to give him any pro- 
tection. It means government by Congress 
without restrictions. The sole power to 
be left to the people is the power to vote 
for their representatives. Unlimited power 
to act is equivalent to power to destroy. 


Magna Charta, the Petition of Rights 
and the Bill of Rights, the very heart of 
our Constitution and of all of our state 
organic laws, and all guarantees of life, 
liberty and property established by cen- 
turies of struggle and sacrifice are to be 
utterly swept away, if the Congress so 
pleases, or it would be more proper to say, 
whenever a mere temporary majority of 
that body so desires. A bare temporary 
majority of Congress for the time being is 
to be the sole autocrat and custodian of the 
life, liberty and property of all the people. 








264 


CENTRAL LAW JOURNAL 





No. 15 








Clearly this proposal is not pleading for 
more freedom in matters of government 
for the citizen; it is not demanding that 
the people rule. Stripping the people of 
the ultimate right of sovereignty which 
they now possess and vesting it absolutely 
in Congress, to be sure, is not giving the 
people additional power. Under the plan 
proposed the people will retain no right 
whatever that they now have except the 
right to vote for members of the Congress. 
To make the Congress omnipotent in the 
manner desired would render this body 
the master and the people mere subjects. 
The people would be no longer sovereign 
and the ‘government would be no longer 
their servant. 

It is im effect the same attack that was 
made upon our courts in the first) quarter 
of the last century. In the language of 
the great Chief Justice that attack upon 
the judiciary was a masked battery aimed 
at the government itself. And such is the 
present attack. 

In the progress of years, since its adop- 
tion it has been frequently declared, and 
by many believed, that the Constitution 
has been ‘‘liberalized,’’ or rather its pro- 
visions have been adjusted to constantly 
changing social and economic conditions. 
That is to say, by construction the Consti- 
tution has been made to keep pace with the 
progress of our people. The Supreme 
Court decisions, it is asserted, disclose that 
the Constitution rather than being rigid, 
as commonly believed, is wonderfully 
elastic. Many hold to the opinion that its 
elasticity, so often operating by construc- 
tion, will enable it to accommodate itself 
to the rapidly changing economic and social 
conditions without further amendment, and 
that, its provisions will be able to be util- 
ized, in the language of Mr. Justice 


Holmes, ‘‘in aid of what is sanctioned by 
usage, or held by the prevailing morality 
or strong and preponderant opinion to be 
greatly and immediately necessary to the 
public welfare.’° Rather it is more ac- 


curate to say, in the language of Mr. Jus- 
(10) Noble State Bank v. Haskell, 219 U. 8. 116. 








tice Brown, ‘‘Constitutional provisions do 
not change, but their operation extends to 
new matters as the modes of business and 
the habits of life of the people vary with 
each succeeding year.14 Let us ever bear 
in mind that the Supreme Court never 
fails ‘‘to recognize the fact that the law 
is, to a certain extent, a progressive sci- 
ence.’"12 Flexibility and capacity for 
growth and adaptation is not restricted to 
our equity jurisprudence, but is also the 
peculiar boast and excellence of the com- 
mon law!*—the basis of our legal system. 

By enlightened public opinion civiliza- 
tion advances. Constitutions of govern- 
ment originate and grow in accordance 
with it. Democratic institutions tend more 
and more to the belief that public opinion 
should reign not only, but should govern. 
Obviously, control by publie opinion would 
symbolize an elastic democracy. 


Representatives chosen to Congress are 
not trained in governmental matters, espe- 
cially in the principles of constitutional 
law. They come from all classes of our 
citizens; the merchant, the manufacturer, 
the banker, the farmer, the labor repre- 
sentative, the lawyer, the doctor, the 
preacher, the author, the demogogue, the 
reformer, the time-server, the well-informed 
and the misinformed are found there. 
How could it be otherwise on account of 
the character of our population, when the 
people rule? Thev are supposed to repre- 
sent the desires of the people on all sub- 
jects of legislation. Even if these repre- 
sentatives were thoroughly trained in fun- 
damental principles of government, being 
more or less subject to be swayed by popu- 
lar clamor, it is quite certain that a ma- 
jority of one Congress would hold one 
view relating to constitutional matters and 
vote one way, and a majority of another 
Congress might hold the opposite view and 
vote the other way on the same matter. 
As we know, one-third of the membership 
of the Senate may be changed every two 


years and the entire House of Representa- 
(11) Debs’ Case, 158 U. S. 591. 
(12) Holden v. Hardy, 169 U. S. 
(13) Hurtado v. California, 101 u ry 516, 536. 
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tives may be changed in the same period. 
It is thus ‘plain that constant changing of 
views on important fundamental princi- 
ples which direct the course of govern- 
mental action would utterly destroy sta- 
bility, preclude continuity of progress and 
result in a going government without defi- 
nite aims. In addition, the will of a mere 
temporary majority would rule absolutely 
—the minority in Congress or the nation 
at large would not have the slightest chance 
—and hence, the constitutional safeguards 
for the protection of the kfe, liberty and 
property of the citizens would be wholly 
swept away. There would be no certain, 
stable, uniform rules and regulations by 
which any personal or property rights 
could be determined, since they would de- 
pend alone on the votes from time to time 
of a bare majority in a Congress changing 
every two years and constantly swayed by 
the ever fickle and shifting public opinion ; 
dominated it might be this year by the 
plutocrat, next year by the laborite, next 
year by the socialist, next year by the 
demogegue, next year by the visionary 
dreamer, and next year by some other class 
or group who sincerely believed that gov- 
ernment existed alone for their welfare 
and happiness. 


Would the placing of plenary power in 
the Congress, as proposed by the amend- 
ment, tend to stability in government, pro- 
tection of personal and property rights, 
and continuity of wise policy? Should 
sound government be the product of con- 
stantly changing public opinion, or the 
result of deliberate judgment founded 
upon clear understanding, human experi- 
ence and reason? 

The informed who reflects even for a 
moment need not be told that the United 
States Constitution and laws and the 
courts that interpret and enforce their 
principles do not destroy but preserve our 
freedom and liberty. This is and always 
has been our chief guaranty of freedom. 
The courts stand and have ever stood as 
the guardian of the liberties of the people. 





Some forty years ago, under a misappre- 
hension, the farmers’ granges denounced 
the courts for protecting railway pronerty 
from unconstitutional confiscatory railroad 
rate reductions, and union labor, due to 
failure to comprehend fully the principles 
and purpose of our government, does the 
same at present because the judiciary en- 
deavors to judge all groups and classes, all 
individuals, high or low, rich or poor, and 
all persons, natural or corporate, impar- 
tially and keep them within the law. And 
up to twenty-five years ago capital, rail- 
roads and corporations of all sorts assumed 
to put out of view the plainest principles 
of justice in their business transactions 
and to do very much as pleased their man- 
agers, but legislation sustained and en- 
foreed by the courts has taught them that 
class domination is inimical to our laws 
and institutions. To all of these, to the 
Congress, the Executive and even to Sov- 
ereign States the Supreme Court says in 
no uncertain terms: ‘‘Thus far shalt thou 
go and no farther.’’ 


Of the Supreme Court Pinkney nearly 
one hundred years ago said: ‘‘Its position 
is upon the outer wall. * * * It forms 
the point at which our different systems of 
government meet in collision, when colli- 
sion unhappily exists. * * * They (the 
judges) are, if I may so call them, the great 
arbitrators between contending sovereign- 
ties.’’14 

The conflicts between the branches of 
government continues and is certain to 
continue, especially during periods of 
rapid social, economic and _ industrial 
changes—the period upon us and the whole 
world today. Dissatisfaction produces 
restlessness and often a disposition to radi- 
eal action which is certain to be reflected 
in improvident and hurtful legislation in 
contravention of our fundamental princi- 
ples. In such times we must not displace 
the keystone of the arch, and thus suffer 
our social structure to totter and perchance 
fall into ruin. 


(14) Quoted in Carson, History of the Supreme 
Court, pp. 14, 15. 
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FOOD—RESTAURANT KEEPER’S 
LIABILITY 


SMITH v. CARLOS 
247 S. W. 468 
Springfield, Court of Appeals, Mo. Jan. 29, 1923. 


There is an element of sale in the service of 
food by a restaurant keeper, and one made ill 
by unwholesome food in such a restaurant may 
recover for injury on the implied warranty 
that the food was pure and wholesome. Ne- 
cessity requires that public purveyors of food, 
such as restaurant keepers, be held as insur- 
ers against injury occasioned by their failure 
to furnish pure and wholesome food. 


H. H. Freer and Sheppard & Sheppard, all 
of Poplar Bluff, for appellant. 


J. L. Poynor and Sam M. Phillips, both of 
Poplar Bluff, for respondent. 


FARRINGTON, J. Judgment for $1,000 was 
given plaintiff, who alleged that he was injured 
by eating an unwholesome and putrid fish 
served to him by defendant, who owned and 
operated a restaurant known as the Plaza 
Cafe, conducted on the a la carte service plan. 


The preponderance of the evidence shows 
that the defendant himself served to plaintiff 
the black bass, which was putrid, infecting 
plaintiff with ptomaine poison. Under the 
evidence the judgment is not excessive. 


[1] Appellant contended, first, that plaintiff 
recovered on an implied warranty when his 
petition counted on a tort-negligence. The 
ultimate facts are pleaded, and the petition 
will support a recovery on breach of contract. 
The appellant’s main contention is that the 
only recovery against a defendant engaged in 
running a restaurant, such as in this case, must 
be based on negligence, and that he is not 
liable on breach of implied warranty. No 
Missouri cases are found on this question. 
Other courts are divided on the proposition. 
The two principal cases (collating the author- 
ities) relied on by appellant and supporting 
his position are Valeri v. Pullman Co. (D. C.) 
218 Fed. 519, and a dissenting opinion in 
Friend v. Childs Dining Hall Co., 231 Mass. 
65, 120 N. E. 407, 5 A. L. R. 1100; on the other 
hand, the majority opinion in the latter case, 
and the case of Race v. Krum, 222 N. Y. 410, 
118 N. E. 853, L. R. A. 1918F, 1172, and Bar- 
rington v. Hotel Astor, 184 App. Div. 317, 
171 N. Y. Supp. 840, hold that there is an im- 
plied warranty of pureness of food furnished 
by a restaurant keeper, and subject him to 





liability for special damages that may result 
from furnishing impure food. We'think that 
the element of a sale of food enters into the 
transaction where one goes into a restaurant, 
makes an order from a menu card upon which 
are marked different prices for different 
dishes. The fish in this case was ordered 
and delivered for immediate use, and the 
same reason that would hold the grocer, or 
the butcher, or the manufacturer, indeed, who 
never sees the ultimate customer, on the theory 
of an implied warranty should also apply with 
equal force and reason to the restaurant 
keeper who hands out a fish produced, pre- 
pared, and served by him to one of his guests. 


[2] The trend of the times is to require 
eating houses to be as sanitary as possible, 
and to protect the public as far as can be 
by inspections, tests, etc. The importance of 
pure food to the public, and the inability of 
a guest to see or examine his food prior to its 
preparation and cooking, of necessity requires 
that one who holds himself out as a public 
furnisher of food and an expert in producing 
and preparing the same be held as an insurer 
against injury occasioned by a failure to furn- 
ish wholesome and pure food to eat. 


The judgment of the trial court is affirmed. 
Cox, P. J. and BRADLEY, J., concur. 


NOTE—Liability of Restaurant Keeper for 
Injury Due to Deleterious Food.—This subject 
is treated in an article published in 92 C. L. J. 
48. It will be noticed, as indicated in the 
reported case, that the trend of the law is to 
hold the restaurant keeper to stricter account- 
ability than of oH, which is surely proper. 

In Steele-Smith Dry Goods Co. v. Blythe, 

Ala., 94 So. 281, it was held that a complaint 
alleging that defendant operated a cafe and 
served food, for which he was paid, that was 
unwholesome, and the eating of which made 
plaintiff i'l, sufficiently stated a cause of 
action. 
. In Rowe v Louisville & N. R. Co., Ga. App., 
113 S. BE. 823, it was held that a railroad 
company operating dining cars is not an in- 
surer of the wholesomeness of the food or 
warrantor thereof, and is only liable for in- 
jury from deleterious food in case of failure 
to exercise reasonable care. 








The meaning of “husband-in-law” should be 
well known to the present generation. Years 
ago, however, a man so described himself. “I 
am,” he said to his legal adviser, “a husband- 
in-law.” “A what!” said the astonished lawyer. 
“If you don’t know who a husband-in-law is, 
you mus‘,” said the client, “be a fool. I tell 
you I am a husband in law, but not in fact— 
my wife has run away from me.” 
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ITEMS OF PROFESSIONAL INTEREST 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION 


COMMITTEE ON PROFESSIONAL ETHICS 


QUESTION No. 220 

It is the general practice for attorneys to 
receive commercial collections from collection 
agencies, and to the account so received, there 
is usually attached a schedule of rates as fol- 
lows: 

“Fees net to attorney, 10% on the first $300,” 
etc. i 
Undoubtedly the forwarding agency retains 
from the account remitted to it by the attor- 
ney an additional fee. In the opinion of the 
Committee does the collection of claims which 
ar thus forwarded constitute the splitting of 
fees with the collection agency so as to render 
the acceptance of such claims improper pro- 
fessional conduct? 


ANSWER No. 220 


The Committee does not construe the ques- 
tion as implying that the lawyer shares his 
compensation for his services with the agency, 
nor that the lawyer agrees to pay the expenses 
of the collection, nor as dealing with improper 
methods of solicitation, nor with improper 
practices, which are not necessarily implied 
in the question. The Committee has heretofore 
in its answers to questions (especially 47, 121, 
136, 137 and 147) indicated precautions which it 
deems appropriate to prevent improper ar- 
rangements between lawyers and collection 
agencies that give the collection agency undue 
control over the lawyer or otherwise enable 
it to conduct the practice of law with his aid, 
or enable the lawyer to accomplish indirectly 
through the agency what he could not himself 
with propriety do. It does not appear from 
the question that any of these improper prac- 
tices are any part of the contemplated ar- 
rangement between the lawyer and the agency. 
The mere fact that the agency is to be com- 
pensated as stated, does not in the opinion of 
the Committee constitute the splitting of pro- 
fessional fees nor render the acceptance of such 
claims improper professional conduct. 


In so answering, the Committee is not to be 
understood as modifying its views that the 
lawyer should consider that the creditor, and 
not the agency, is his client, and that his pro- 
fessional duty and relationship and respon- 
sibility is to the client and not to the agency, 
and that the agency is the agent of the client 
and not the principal nor the representative of 
the lawyer. Heretofore in answering Question 





125, which indicated that he agency solicited 
the claim upon a contingent basis of 10%, and 
having failed in its own efforts then forwarded 
it to the attorney on a 7% net basis, the Com- 
mittee under the specific circumstances there 
suggested, without giving categorical answers 
to the inquiries then made, disapproved the 
practice then sugggested (which varied some 
what from that involved in the present in- 
quiry), upon the ground that the receipt of 
the employement by the lawyer from the inter- 
mediary tends to destroy the lawyer’s sense of 
direct responsibility to his client the creditor, 
and the fixing of the compensation by the 
agency enables it to exploit the lawyer’s pro- 
fessional services for its own profit. 


And, in answering Question 147, where it 
was one of the elements of the question that 
the agency recommended the employment of 
the lawyer, but made no charge for its own 
services and received no part of his fee, the 
Committee, while not disapproving the recom- 
mendation of a lawyer by the agency when re- 
quested by its patron to do so, but without its 
solicitation, still deprecated the regular and 
habitual recommendation of the lawyer, as not 
differing in quality from any other organized 
solicitation of professional employment. 

Subsequently with the concurrence of the 
Committee of the Association on the Unlawful 
Practice of the Law and with approval of the 
Board of Directors, this Committee said of col- 
lection agencies: 


“The Committee is led to distinguish law- 
ful trade organizations from collection agen- 
cies, in that trade organizations are a co- 
operative effort to unite the activities of those 
having a common object, in which all are 
alike interested, and in which they are unit- 
ing through the Association in employing 
legal services for the common end. In the 
opinion of the Committee the employment 
of a lawyer to promote this common interest 
as above indicated contains no element of 
inherent professiona: impropriety. 

“But, as usually conducted, a collection 
agency exists for its own profit, is an inde 
pendent contractor, does not exist for co- 
operative purposes, and solicits business for 
its own ends, though it doubtless promotes 
the interest of its customer or it could not 
exist. When in behalf of a customer it acts 
as his agent and transmits a claim or em- 
ploys a lawyer, such employment, in the in- 
terest or on behalf of its customer, is not, 
in the opinion of the Committee inherently 
improper. provided it is free from divided 
allegiance or inconsistent obligation, .and 
provided it is not permitted to deprive the 
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lawyer of the untrammeled relation of fidel- 
ity to the customer, which is of the essence 
of professional duty Since thé interests of 
the collection agency, unlike those of the 
trade organization, are not identical with the 
interests of those whom it undertakes to 
represent, its solicitation of business is for 
its own ends; while it may properly employ 
a lawyer as its own adviser, and to repre- 
sent it, in the opinion of the Committee, the 
employment by it in its own behalf, of a 
lawyer to represent its customers, is the 
exploitation of hig services for its profit, as 
an intermediary between client and attorney; 
and this the Committee has always regarded 
as not professionally proper (whether or 
not prohibited by statute); for the reason 
that the exploitation of the office of the law- 
yer for the profit of another is an abuse of 
its functions, the solicitation of business for 
the common advantage of the agency and the 
lawyer is solicitation for the lawyer, and the 
obligation to the agency should not be per- 
‘mitted to supersede or interfére with the 
primary obligation to its customer. 


“The same principles which apply to the 
conduct of the lawyer for the:trade organiza- 
tion of course apply to the conduct of the 
lawyer for the collection agency.” 


The Committee does not construe the present 
question as implying employment which it 
there reprehended, but rather as directly with- 
in the category which it then stated that it did 
not regard as inherently improper. 


The opportunities for a violation of what the 
Committee regards as proper professional con- 
duct, which arise from the relations between 
collection: agencies and lawyers, are such, that 
in answering questions involving such rela- 
tions it has necessarily drawn fine distinctions, 
always having in mind, however, the following 
matters to be avoided in such relations, for 
reasons which it has regarded as fundamentally 
sound and not merely arbitrary or purely con- 
ventional, viz.: 


The division with the lay agency of fees 
for the lawyer’s services (Answer 47 II, III, 
IV, 136). 


The charge by the agency for the lawyer’s 
services (47 II, b, 74). 
The guarantee by the agency of the law- 
yer’s honesty or efficiency (47 II, c). 
The solicitation by the agency of the 
employment of its attorney (47 II, IV, a). 
Compensation of the agency by the lawyer 


for its solicitation of claims for him (47 
IV, ¢). 





Furnishing such compensation in disguise 
by the lawyer charging its patrons less than 
his other clients for similar services, in order 
that it may be paid (74). 

A partnership between the lawyer and the 
agency involving the rendition of legal serv- 
ices by him (98). 

The receipt by the lawyer of compensation 
from the agency as its employee, for his pro- 
fessional services to its patron (121). 

The offer of the lawyer’s services by the 
agency to its patrons (136). 

The practice of law by the agency (136). 

The use of an officer of the agency as a 
cloak to enable the lawyer to do what he 
could not otherwise properly do (137). 

The habitual recommendation of the law- 
yer by the agency, so as to amount to sys- 
tematic solicitation for him (147.) 

The Committee sees no reason to modify any 
of these views, and it does not regard its cate- 
gorical answer above given, as inconsistent 
therewith. It recognizes that a properly con- 
ducted collection agency, not only has a legiti- 
mate right to exist, but that it is a useful aid 
to the mercantile community. 


QUESTION 221 


In the opinion of the Committee, is it proper 
professional conduct for the trial counsel of 
one party to submit to the Judge of the Court, 
who is to preside at the trial, and in advance 
thereof and without the knowledge and con- 
sent of counsel for the adverse party, a trial 
brief setting forth a statement of facts, alleged 
by counsel to be the facts of the case, and the 
propositions of law alleged by him to be appli- 
eable thereto? Should not the Judge under 
such circumstances and under the prevailing 
rules of appropriate judicial conduct, refuse to 
receive and examine such trial brief, contain- 
ing such ex parte presentation? 


ANSWER No. 221 


In the opinion of the Committee, no trial 
brief should be submitted to, or accepted by, 
the Judge without the knowledge of the ad- 
verse counsel. 








“Jimmy,” called the mother of the youth, 
“be sure to come in at 4 o’clock and get your 
bath before you go over to Jones’ for supper!” 


“But, mamma, I don’t need any bath for 
that,” protested Jimmy. “They said it was 
goin’ to be very informal.”—Ladies’ Home 
Journal. 
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1. Admiralty—Local Death Statutes—Where one 
engaged in repairing a scow moored in navigable 
waters and working on scaffolding resting on a 
float alongside was drowned when one of his em- 
ployer’s tugs negligently agitated the waters and 
swamped the float, the rights and liabilities of the 
parties were governed by the rules of the maritime 
law, supplemented by the local death statute, and 
a court of admiralty had jurisdiction.—Great Lakes 
Dredge & Dock Co. v. Kierejewski, U. S. S. C., 43 
Sup. Ct. 418. 


2. Attorney and Client—Client Must Pay Con- 
tract Fee.—Where full performance of an attor- 
ney’s contract has been prevented by his client, 
the attorney is entitled to recover as for full per- 
formance, where he is ready and willing to per- 
form.—Neeper v. Heinbach, Mo., 249 S. W. 440. 


3. Automobiles—Driver Liable for Injuries to 
Invitee.—But notwithstanding this general rule, if 
such servant after so inviting one to ride with 
him, and while operating such truck within the 
general scope of his authority, does so in a wanton, 
willful and reckless manner and thereby injures 
his invitee, the master is liable for the injuries 
bg ee v. Mitchell, W. Va., 116 

. E. 715. 


4.—Foreman’s Knowledge of Act Holds Owner 
Liable-—Where a servant taking his employer’s 
motor truck from a position in front of the em- 
ployer’s place of business, to the stable, went out 
of his way, to the foreman’s knowledge, in order 
to get a suit of clothing from a tailor shop, before 
putting the truck away, collided with an automo- 
bile wherein plaintiff was riding, injuring her, 
held that a finding that defendant was liable under 
the doctrine of respondeat superior for the con- 
sequences of the driver’s negligent management 
of the truck was sustained by the evidence.— 
ae ¥ = Steam Laundry Corporation, Va., 
1 . EB. b 


5.—Hole in Highway.—Where a truck driver in 
broad daylight drove into a hole on the highway, 
the hole being plainly visible and 5 feet deep and 
2 feet 6 inches wide, he was guilty of contributory 
ten v. McGovern, N. Y., 199 





6.— Measure of .—The court 
instructed the jury that the méasure of damages 
for failure to put the truck in first-class condition, 
was the difference between its value if in first- 
class condition, and its value as it was in fact re- 
turned. If the cost of putting it in first-class con- 
dition is less than the difference in value, such 
cost furnishes the measure of damages. If plain- 
tiff was of opinion that the evidence warranted 
submission to the jury of the question whether 
this cost was less than the difference in value it 
was incumbent on plaintiff to request such in- 
1 /mrcnatiee soaomatae v. Lawler, Minn., 193 N. W. 


7.— Not Driving in Careful and Prudent Man- 
ner.—Under Laws 1915, p. 394, § 28, inhibiting 
driving of a motor vehicle in other than a careful 
and prudent manner, or at a greater speed than is 
reasonable and proper, having due regard to the 
traffic and use of the way by others, the driver 
of auto stage, who, at a time and place when and 
where, as he knew, there was likely to ba much 
travel along and across the road, was driving so 
that, when swerving to avoid a pedestrian, sud- 
denly stepping back into his way, he was unable 
to avoid striking an auto rightfully at the side of 
the road, 40 feet beyond the pedestrian and 10 
feet to the right of the stage, was guilty of negli- 
gence.—Norris v. Hadfield, Wash., 213 Pac. 934. 


8.—Permitting Reckless Driver to Drive.—The 
owner of an automobile, who permits his son to 
use the car with knowledge that the son is a reck- 
less driver, is liable for damage caused by son 
in driving the car, being negligent in permitting a 
reckless driver to use his automobile.—Rocca v. 
Steinmetz, Calif., 214 Pac. 257 


9.—Reckless Speed.—It is negligence for a per- 
son. to drive an automobile on a public street at 
such a rate of speed that it cannot be stopped 
within the distance at which the operator is able 
to see objects onthe street in front of him.— 
Nikoleropoulos v. Ramsey, Utah, 214 Pac. 304. 


10.—Thin Layer of Barth Over Hard Road.— 
In a proceeding by an automobilist against the 
state for injuries and damages alleged to have 
been caused by a thin hard layer of earth that 
had been washed over the concrete curb of a brick 
roadway maintained by the state, under State 
Highway Law, § 176, as amended by Laws 1922, 
ce. 871, .§ 17, evidence held to show claimant's 
losing control of her automobile was caused by ex- 
cessive speed, and not by this layer of earth.— 
Hogan v. State, N. Y., 199 N. Y. S. 275 


11.—Unlicensed Automobile No Bar to Recov- 
ery.—That one negligently injured at a railroad 
crossing was a passenger in an unlicensed auto- 
mobile does not defeat recovery.—Arizona Copper 
Co. v. Garcia, Ariz., 214 Pac. 317. 


12.—Wrong Side of Street.—In an action for 
personal injuries suffered by motorcycle rider by 
collision with an automobile, a custom or practice 
of automobile drivers to use the wrong side of the 
street at the intersection where the accident oc- 
curred, could not be binding on plaintiff, so as 
to excuse defendant from violating the statute in 
that regard, if such were the proximate cause of 
the accident.—Reinders v. Olsen, Calif., 214 Pac 


13. Bankruptcy—Attorney’s Contract.—Contract 
with bankruptcy trustee by attorney to sue to 
recover property belonging to the rem od any 
property recovered to be first charged ex- 
penses, and the balance to be oquallt divided be- 
tween the trustee and the attorney, made without 
notice to creditors, and on an order of the referee 
authorizing the trustee to contract with the at- 
torney ‘“‘on a contingent basis,”” but not disclosing 
the proportion of the property to be given the at- 
torney for services, held invalid.—Watkins v. Sed- 
berry, U. 8S. S. C., 48 Sup. Ct. 411. 


14.—Liability of Petitioner.—Petitioners, who 
filed an involuntary petition against a_ solvent 
corporation, of which they were not creditors, and, 
at whose instance a receiver was appointed and 
the property of the corporation appraised, on dis- 
missal of théir petition, held chargeable with rea- 
sonable compensation to the receiver and his 
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attorney and the appraisers, and with the usual 
fees of the referee.—In re Market Warehouse Co., 
U. 8. D..C., 287 Fed. 358. 


15.——Terms of Sale.—Where the trustee is or- 
dered to sell the property of a bankrupt, the fact 
that he might have turned the property over to 
lienholders does not exempt them from the re- 
quirement that as bidders they must comply with 
the terms of the order of sale.—Blanke Mfg. & 
Supply Co. v. Craig, U. S. C..C. A., 287 Fed. 346. 


16. Banks and Banking—Forged Mortgage.— 
Where plaintiff, a depositor in defendant bank, 
purchased a draft ‘from defendant payable to her 
own order, and indorsed it to the order of a pur- 
ported mortgagor, delivering it to a lawyer, who 
gave her in return a bond signed by the purported 
mortgagor and his wife, exhibiting a mortgage 
similarly signed, and making out a certificate that 
the mortgagors were the owners of the mortgaged 
property free from incumbrances, but such mort- 
gagors were in fact fictitious persons, the lawyer 
himself being the owner, held that the defendant, 
paying the draft on the forged signature of the 
purported mortgagor, was liable to plaintiff for 
the money so paid.—Strang v. Westchester County 
Nat. Bank, N. Y., 188 N. E. 739. 


17.——Liability for Correspondent Bank.—Where 
one employs a local bank to collect in a distant 
place negotiable paper, and does not make a special 
contract in relation to the transaction, he impliedly 
authorizes the bank to transmit the paper for col- 
lection, and returns to a competent ee or 
correspondent bank, and if such local uses 
due diligence and transmits the paper o4 ry com- 
petent subagent, its responsibility is at an end, 
unless it makes itself responsible by some later 
act.—Hoffman v. Mechanics-American Nat. Bank, 
Mo., 249 S. W. 168. 


18.——Savings Department Funds.—In liquidation 
of insolvent trust company depositor in comm 
department, who has pledged deposit as security 
for note held by savings department, is not en- 
titled to have full amount applied on the note, as 
savings department funds and investments are 
held in trust for savings depositors.—Bailey v. 
Allen, Mass., 188 N. E. 915. 


19.——State Guaranty Fund.—A deposit subject 
to check bearing interest in excess of a rate, 
uniform within the county, that has been approved 
by the bank commissioner, is not within the pro- 
tection of the state bank guaranty fund.—Board of 
Com'rs v. Foster, Kan., 213 Pac. 1054. 


20.—tTrustee of Funds.—A bank cannot be 
charged as trustee of funds received by it from 
plaintiffs’ lessee, which in fact were the proceeds 
of the sale of property subject to plaintiffs’ lien, 
in the absence of a showing that the bank knew 
the source from which the lessee obtained the 
money; it being insufficient that it knew he was 
plaintiffs’ lessee.—Langan v. Farmers’ State Bank, 
Iowa, 192 N. W. 832. 


21. Bills and Notes—Consideration of Trustees’ 
Note.—Where defendant bank, holding the matured 
note of the L. bank, was unwilling to renew it, 
but was willing to accept the personal obligation 
of the directors of the L. bank in settlement, and, 
on receiving the note of such directors, surren 
dered the note of the L. bank, canceled its indebt- 
edness, and released a large amount of collateral, 
the directors’ note was supported by a considera- 
oa ee A Bank & Trust Co. v. Foster, Tex., 


22.——Notice of Dishonor Affecting Indorser As 
Corporation Official.—Under the second subdivision 
of section 7785, Compiled Statutes 1921, where, an 
indorser of a promissory note is the chief officer 
of a corporation which executed the note as maker, 
and the person upon whom formal presentation by 
creditors would have to be made of their demands 
for payment, or if the indorser is the proper per- 
son to whom. the note may be presented for pay- 
ment by the corporation and = it is so pre- 
sented and dishonored by him for and on behalf 
of the corporation, it is not necessary that any 
further or other notice be given to such indorser; 
but the mere fact that the indorser is the presi- 





dent, secretary, or other principal officer of. the 

corporation is not. sufficient to excuse notice of 

dishonor to such indorser, in the absence of proof 

that such person was the one to whom present- 
ment for payment by the corporation was made. 

rag 4 v. Sterling Oil & Refining Co., Okla., 213 
ac. 


23. Brokers—Deposits Binding Sale As Liqui- 
dated Damages.—Where each party to a contract 
for sale of a stock of merchandise at so much on 
the dollar, total price to be determined by invoice, 
deposited in a bank with the contract money to be 
forfeited to the other in case he should back out, 
it did not stamp the transaction as an option to 
buy, and not a sale, effected by a broker entitling 
him to a commission; the forfeit in such case 
being in the nature of earnest money to bind the 
contract of sale, and going as liquidated damages 
to the one without fault in case it was breached. 
—Coleman v. Owens, Ark., 249 S. W. 353. 


24. Carriers—Crowd Pushed Passenger Off Car. 
—Evidence showing that subway car became 
crowded, and that plaintiff, who was near the 
door, was pushed from the car and between plat- 
form and train by the crowd getting off, without 
evidence of any conduct not commonly incident to 
subway travel during rush hours, did not show 
negligence.—Burns v. Boston Elevated Ry. Co., 
Mass., 138 N. E. 802. 


25.— Failure to Fence Tracks.—Faflure to fence 
a railroad track against stock as required by 
Hurd’s Rev. St. Ill. 1921, c. 114, § 62, which makes 
the railroad company liable for injuries to stock, 
but not to persons, does not make the company 
liable to a passenger injured when a train was 
derailed on striking an automobile forced on the 
track by a truck colliding therewith on a parallel 
road.—Smith v. Chicago, R. R., Wis., 
193 N. W. 64. 


26.——-Duty of Carrier to Care for Stock.— 
Where a shipmert of live stock was made under 
special contract providing that the shipper should 
assume all risks and expense of feeding and 
watering, and the carrier is aware that the shipper 
is not accompanying the animals to care for them, 
it is its duty to give them proper attention the 
same as though no contract for care by the shipper 
had been made.—Chicago, R. lL & P. Ry. Co. v. 
W. T. Hales & Co., Okla., 214 Pac. 170. 


27. Charities—In Case of Breach By Trustee.— 
A grant of land in trust which merely specifies 
the charitable purposes or uses of the t with- 
out provisions for reverter in case of breach will 
not be forfeited upon breach of the trust, but 
equity will interpose and protect and carry out 
the trust at least as near as may be.—Bristol 
Baptist Church v. Connecticut Baptist Convention, 
Conn., 120 Atl. 497 


28. Chattel Mortgages—Third Party With Actual 
Knowledge of Mortgage.—Under Rev. St. Mo. 1919, 
§ 2256, providing that no chattel mortgage shall be 
valid ‘against third persons, unless possession of 
the mortgaged chattels be retained by the mort- 
gagee, or the mortgage be recorded in the county 
of mortgagor’s residence, an unrecorded mortgage 
is invalid as against even third persons, who at 
the time of dealing with mortgagor had actual 
knowledge of the mortgage, subject only to the 
qualification that the mortgagee is entitled to 
reasonable time in which to record mortgage.— 
ge gra Computing Scale Co. v. Adam, U. 8. 

. C. A., 287 Fed. 347. 


29. Commerce—Conductor of Shuttle Train.— 
The federal Employers’ Liability Act (U. 8S. Comp. 
St. §§ 8657-8665) did not apply to death of con- 
ductor on shuttle train not carrying interstate 
passengers, baggage, mail, express, or freight at 
the time, ‘though the railroad handled interstate 
passengers and freight.—Thaxton v. Lou Ry. 
& Nav. Co., La., 95 So. 778. 


30.— Inspection of Petroleum and By-Products. 
—In a suit to enjoin the enforcement of Act Ohio 
May 19, 1915 (105 Ohio Laws, 309), providing for 
the inspection of petroleum and products thereof, 
which permitted the charging of fees for the in- 
spection which produced a revenue largely in ex- 
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cess of the cost of inspection, evidence held to 
sustain the District Court’s finding that the fees 
for inspection of interstate commerce ‘could not 
be separated from the fees for intrastate com- 
merce, and were so excessive as to burden inter- 
state commerce, contrary to Const. Art. 1, § 8, 
giving Congress power to regulate interstate com- 
merce.—Phipps v. Cleveland Refining Co., U. S. 
8. C., 43 Sup. Ct. 418. 


31.—Manipulation of the Market For Futures. 
—In view of the authorized conclusion by Con- 
gress that manipulation of the market for futures 
on the Chicago Board of Trade might, and from 
time to time did, directly burden and obstruct 
interstate commerce in grain, and was a con- 
stantly possible danger, it had power to restrain 
and avoid such abuse by regulating transactions 
on such exchanges, as it did by Grain Futures Act 
Sept. 21, 1922.—Board of Trade of City of Chicago 
vy. Olsen, U. S. S. C., 43 Sup. Ct. 470. 


32.—Stopping Trains at County Seats.—In a 
proceeding against a railway company to compel 
an interstate train to regularly stop at a county 
seat, held that such an order would be an unlaw- 
ful interference with interstate comerce, and not 
justified by the demands for local accommodation. 
aw ea” Public Service: Commission, Mo., 249 


33. Constitutional Law—Fixing Hours or Con- 
ditions of Work For Women.—In view of the great 
changes in the contractual, political and civil 
status of women, culminating in the Nineteenth 
Amendment, while physical differences may be 
recognized in fixing hours or conditions of work, 
women of mature age, sui juris, may not be sub- 
jected to restrictions on their liberty of contract 
which could not lawfully be imposed in the case 
of men under similar circumstances.—Adkins vy. 
Children’s Hospital, U. 8. S. C., 483 Sup. Ct. 394. 


34.——Necessities to Make a Case in the United 
States Courts.—The jurisdiction of the Supreme 
Court and inferior courts of the United States, 
established by Congress under Const. art. 3, is 
limited to :cases and controversies in such form 
that the judicial power is capable of acting on 
them, and does not extend to an issue of consti- 
tutional .law framed by Congress for the purpose 
of invoking the advice of the court, without real 
parties or a real case, or to administrative or 
legislative issues or controversies.—Public Utilities 
Commission v. Potomac Electric Power Co., U. 8. 
S. C., 43 Sup. Ct. 445. 


35. Corporations—Bankrupt Mortgagor.—A chat- 
tel mortgage executed after dismissal of bank- 
ruptcy proceedings for money loaned by the mort- 
gagee to the bankrupt to enable the latter to make 
a composition with creditors was given for an 
existing indebtedness as the mortgagor corpora- 
tion retained its corporate entity notwithstanding 
its bankruptcy.—Reiter v. Bierstein, U. S. D. C., 
287 Fed. 429. 


36.—Jurisdiction of Receiver for Insurance 
Company.—Judicial Code, § 56 (Comp. St. 
1038), giving a receiver control of land, or other 
property of a fixed character which lies within 
different states in the same judicial circuit, re- 
lates to cases where the fixed property is a unit 
extending into several states, like interstate rail- 
roads, and does not apply where the receiver is 
appointed for a foreign insurance company in a 
state ‘avhere its assets are money and credits, so 
as to give such jurisdiction possession of the 
assets of the corporation in its home state, which 
was in the same circuit.—Lion Bonding & Surety 
Co. v. Karatz, U. S. 8S. C., 48 Sup. Ct. 480. 


37. Eminent Domain—Federal Receiver.—In 
landowner’s action for damages against the fed- 
eral receiver of a railroad company for deprecia- 
tion of the land, that the railroad company was 
a federal corporation and defendant was acting 
as receiver under appointment by the federal 
court, and because the construction of the switch 
track complained of was under orders of the 
court and necessary for interstate traffic, did not 
require liability therefor to be determined under 
the federal Constitution, which prohibits only the 





taking of property without compensation, and pro- 
vides no compensation for damage to property.— 
Daniels v. Wight, Tex., 249 S. W. 454. 


38.—Telephone Exchanges.—A joint resolution 
requiring a named telephone company to con- 
struct and maintain telephone exchanges at ‘two 
designated towns, which it was not required to 
maintain by any provision of its charter or fran- 
chise, or by any contract, takes the property of 
the corporation without just compefisation, con- 
trary to Const. S. C. art. 1, § 17.—Southern Bell 
Tel. & Tel. Co. v. Town of Calhoun, U. 8. D. C., 
287 Fed. 381. 


39. Explosives—Sale to Minor.—In an action 
for injuries sustained to a boy 10 or 11 years of 
age by the explosion of gunpowder sold to him by 
defendant, the question was for the jury whether 
it was negligence to sell the gunpowder to a minor 
of such tender years, especially where the clerk 
selling it was informed by the minor that he in- 
tended to explode it.—A. J. Anderson Co. v. Reich, 
Tex., 249 S. W. 298. 


40. Fraud—Inducement Part of Contract.— 
Where the fraud relied upon is in the inducement, 
and not in the contract itself, and consists of a 
misrepresentation of an existing fact, it is no de- 
fense that the other party was negligent in rely- 
ing upon the misrepresentation.—Currie v. Malloy, 
N. C., 116 S. BE. 564. 


41. Game—Possession of Skins Reasonable Ex- 
ercise of \Police Power.—St. 1919, § 29.41, making 
unlawful the possession of muskrat skins showing 
that the same had been shot or speared, is a rea- 
sonable exercise of legislative police power, and 
not invalid as an unreasonable and arbitrary in- 
vasion of private rights.—Cohen v. State, Wis., 
192 N. W. 992. 


42. Insurance—Conditional Sales.—Where a pol- 
icy insured conditional vendor of an automobile 
against loss by conditional vendee’s disposal or 
concealment of the automobile, plaintiff purchased 
conditional vendor’s interest, took an assignment 
of the policy, and conditional vendee being in de- 
fault, plaintiff took possession of the automobile, 
began to use, repair and exercise exclusive con- 
trol over it, and agreed to redeliver the automo- 
bile to conditional vendee on payment of the sum 
due under the contract, plus an additional sum 
due to plaintiff, held that insurer was not liable 
for a theft of the automobile by conditional vendee, 
as the conditional sale contract had terminated.— 
Skoug v. Hartford Accident & Indemnity Co., 
Wash., 214 Pac. 155. 


43. Contract Takes Effect Upon Delivery of 
Policy.—Where the agent of a life insurance com- 
pany, in soliciting insured, delivered him a re- 
ceipt containing an agreement that under certain 
contingencies a contract of insurance would be en- 
tered into, held that the contract of insurance be- 
came effective at the date of the delivery of the 
policy.—Johnson v. American Cent. Life Ins. Co., 
Mo., 249 S. W. 115. 


44..—Entire Policy in All of Its Parts Must Be 
Considered.—The words above quoted “protection 
described,” etc., in connection with the provision 
for an armed watchman within the premises mean 
something temporary, pertaining to the watchman, 
such as sudden sickness and the like, over which 
the assured had no control. In the construction 
of a policy, the entire policy in all its parts must 
be considered, so that each clause shall have some 
effect; when so construed, there is no ambiguity 
in the term of the policy.—Smith v. Fidelity & 
Deposit Co., N. J., 120 Atl. 322. 


45.——Evidence of Entry on Burglary Policy.— 
Evidence of marks of violence on a door leading 
from an interior private hallway to insured’s 
stockroom, held not sufficient proof of an “entry,” 
within the meaning of a burglary policy indemni- 
fying for loss by felonious taking of property 
from within the premises by one making entry into 
the premises by the use of actual force and vio- 
lence, of which there shall be visible marks on 
the premises at the place of such entry. 
v. Fidelity & Casualty Co., N. Y., 199 N. Y. S. 270. 
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46.—Hail Insurance.—In an action on a hail 
insurance policy, where the application stated the 
field to contain 100 acres, whereas in fact it con- 
tained but 60 acres, the finding of the jury that 
defendant insurance company would not “have 
issued the policy sued on if the plaintiff had truth- 
fully stated in his application the number of acres 
actually covered by his cotton’’ was not in con- 
flict with a verdict for insured, its effect being 


that defendant would not have issued a policy 
covering 100 acres had it known that there were 
only 60 acres, and the testimony indicating that 
the insurance company would have accepted in- 
surance on an amount less than 100 acres.—Fidel- 
ity oe Fire Ins. 


Co. v. Mitchell, Tex., 249 S. 


47.——Profit Insurance.—A clause in a fire in- 
surance policy on the use and occupancy of build- 
ings. providing that if damage to the buildings or 
machinery prevent full daily average profit yielded 
by the business of insured previous to the fire 
from being realized, then the insurer shall be 
liable per day “for that proportion of not exceed- 
ing $16.67 which the profit so prevented from be- 
ing realized bears to the full average daily profit 
previous to the fire,” held to mean “for that pro- 
portion thereof [of the full average daily profit 
previous to the fire] not exceeding $16.67, which 
the profit so prevented from being realized bears 
to the full average daily profit previous to the 
fire.""—Nusbaum v. Hartford Fire Ins. Co., Pa., 
120 Atl. 481. 


48..—-Statements in Insurer’s Letters.—In an 
action on an accident policy wherein death was 
claimed to be due to a fall from a railroad bridge, 
where there were no eye-witnesses to the accident, 
statements in insurer’s letters that the injury 
from the fall was so slight that it could not have 
caused death, and that it did not prevent insured 
from working, held sufficient to sustain a finding 
that the injury was received by falling from a 
bridge as claimed by plaintiff.—National Life & 
Accident Ins. Co. v. Williams, Ind., 188 N. E. 826. 


49.——Waiver of Notice.—Under Civ. Code 1910, 
§ 2490, refusal of mutual insurance association 
immediately after fire to pay any sum waived 
notice of the loss.—Coffee v. South Georgia Farm- 
ers’ Fire Ins. Ass’n, Ga., 116 S. E. 653. 


50. Licenses—Power of City to Regulate Motor 
Vehicles.—Acts 39th Gen. Assem. c. 115, § 1, grant- 
ing power to city to regulate motor vehicles carry- 
ing passengers for hire, on the plan followed by 
the street railway companies, held applicable to a 
corporation operating motor busses carrying pas- 
sengers for hire.—Star Transp. Co. v. Mason City, 
Towa, 192 N. W. 873. 


51. Municipal Corporations—Driver of Vehicles 
Required to Stop When Passing Street Cars Tak- 
ing On or Discharging Passengers.—St. 1921, § 
1636—49, requiring vehicle drivers to stop when 
passing street cars traveling in the same direction 
actually taking on or discharging pasengers at 
street crossings or intersections, though intended 
toe prevent accidents at stopping places of street 
cars, must be construed in harmony with the clear 
intention of the Legislature as expressed by the 
language used to apply only to the usual stopping 
places at street crossings or intersections; the 
latter term being used to designate the junction 
of two streetsy one of which runs into, but does 
not extend beyond, the other. —Syslack v. Nevin 
Grocery Co., Wis., 193 N. W. 61. 


52.——Public Squares.—Where a public square 
has been dedicated and used as such, the fact 
that roadways have been constructed through it 
does not make * a public highway.—Sebring v. 
Quackenbush, N. , 199 N. Y. 8S. 246. 


53.—Recovery of Assessments.—One knowing all 
the facts and circumstances on which illegality of 
an assessment depends, cannot, merely because, 
desiring to remove the cloud for purpose of sale, 
pay the assessment and afterwards recover the 
money, relying for coercion on the fact the city 
had threatened suit on the assessment.—Franke 
v. City of St. Louis, Mo., 249 S. W. 379. 





54.——Zone Building Law.—Where plaintiff ap- 
plied to village trustees for a permit to erect a 
public garage, and they permitted the village clerk 
to issue such permit, and plaintiff thereupon com- 
menced construction and made contracts for sup- 
plies, etc., and a few days later the trustees passed 
a zoning ordinance, which put plaintiff’s property 
in the zone where such buildings were prohibited, 
held good faith required that plaintiff’s property 
should not have been included within the limits 
of the residence district.—Willerup v. Village of 
Hempstead, N. Y., 119 N. Y. S. 56. 


55. Railroads—Complying With Public Utilities 
Commission.—A railroad company obeying an order 
of the Public Utilities Commission requiring an 
automatic signal of the silent type at a crossing 
is not negligent in failing to maintain gates or a 
flagman at the crossing.—Labbe v. Maine Cent. 
R. Co., Me., 120 Atl. 425. 


56.—Limitations.—Assuming that Act Cong. 
March 8, 1918, § 205 (U. S. Comp. St. 1918, U. S. 
Comp. St. Ann. Supp. 1919, § 3078%e), excluding 
the time of men in the military service in comput- 
ing limitations, precluded the running of limita- 
tions against recovery from a railroad for injuries 
to a soldier on February 9, 1917, until his discharge 
on December 23, 1918, an action begun January 
19, 1921, was barred by the two years’ statute, 
though "Act Cong. Feb. 28, 1920, § 206, subd. f, 
provides that the period of federal control of rail- 
roads, which began January 1, 1918, and ceased 
March 23, 1920, “shall not be computed as a part 
of the periods of limitation in actions against 
carriers or in claims for reparation to the Com- 
mission for) causes of action arising prior to fed- 
eral control’; such provision referring to actions 
against carriers in federal courts under federal 
laws only.—Bell v. Baker, Tex., 249 S. W. 246. 


57. Statutes—Intoxicating Liquor.—Where de- 
fendant, charged with selling intoxicating liquor, 
asked no bill of particulars, but it appeared that 
the liquor was home-made corn whisky, motion 
to quash on ground that Act No. 39 of 1921, § 8, 
violates Const. 1921, art. 3, § 18, by defining in- 
toxicating liquor by reference to federal legisla- 
tion, was properly overruled.—State v. Bass, La., 
95 So. 714. 


58. Street Railroads—Cost of Crossings.—Where 
a street railroad crosses another railroad, crossing 
frogs which contain a section of the track of each 
railroad, five or six feet long, extending between 
the rails of the track crossed and far enough be- 
yond to join with the ends of other rails of which 
the tracks were made, constitute one-half of 
track used by each railroad, which it is the statu- 
tory duty of each company respectively to main- 
tain and keep in repair, under Burns’ Ann. St. 
1914, § §677.—Pittsburgh, C., C. & St. L. Ry. Co. 
v. Ft. Wayne & N. I. Trac. Co., Ind., 138 N. BE. 759. 


59. Taxation—Hospital Not Public Charity.—A 
hospital which received no gift for its foundation, 
but purchased its property from another corpora- 
tion and assumed a legal obligation to pay therefor, 
and which paid all of its operating expenses from 
funds received from patients who were able to pay 
for their care, and were charged ordinary hospital 
rates, and which hospital, in addition, earned a 
profit to apply on the purchase price of the prop- 
erty, and on additions and improvements, is not 
a purely public charity which can be exempted 
from taxation, under Const. art. 8, § 2.—City of 
San Antonio v. Santa Rosa Infirmary, Tex., 249 
Ss. W. 


60.— State Tax of National Banks.—Under Rev. 
St. U. S. § 5219, (U. S. Comp. St. § 9784), the 
Legislature of each state is given the authority 
to determine and direct the manner and place of 
taxing all the shares of national banking associa- 
tions located within the state, provided, however, 
that such taxation shall not be at a greater rate 
than is assessed upon other moneyed capital in 
the hands of individual citizens of such state, and 
that the shares of any national banking associa- 
tion wwned by non-residents shall be taxed in the 
city or town where the bank is located and not 
elsewhere.—First Nat. Bank v. Dawson County, 
Mont., 213 Pac. 1097. 





